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This matter is before the Court on the governnment’s
nmotion to dismss. On January 27, 1999, this Court entered an
order dism ssing, with prejudice, a two count indictnent
br ought against plaintiff, Randall P. Masterson (“Masterson”).
On February 7, 2001, plaintiff filed a Conplaint alleging that
he is entitled to recover attorneys’ fees fromthe governnent
pursuant to 18 U.S.C. 8§ 3006A, commonly known as the Hyde
Amendment. Shortly after plaintiff initiated this suit, the
governnment filed a notion to dism ss pursuant to Fed. R Civ.
P. 12(b)(1) and 12(b)(6), arguing that this Court does not
have subject-matter jurisdiction over this case because
plaintiff (1) failed to file a tinely conplaint and (2) waived
his right to attorneys’ fees. For the reasons that foll ow,

this Court concludes that it does not have subject-matter



jurisdiction over plaintiff’s suit and, therefore, grants the
governnment’s nmotion to dismss.

| . BACKGROUND

The Underlying Crim nal Action

In 1996, plaintiff was enployed by the City of Providence
as a police officer. During this tinme, a federal grand jury
in this District was convened and had presented to it a one
count charge against plaintiff. He was accused of conmtting a
civil rights violation under color of law in violation of 18
US C 8§ 242. On Septenber 24, 1997, however, after hearing
testimony from approxi mately 26 witnesses and after review ng,
anong ot her itenms, personnel records and transcripts from
ot her court proceedings, the grand jury returned “No True
Bill.” Therefore, plaintiff was not indicted on the alleged
civil rights violation.

Approxi mately two years later, on March 24, 1998, the
governnment again presented its case against plaintiff, this
time to a new grand jury. The governnent charged plaintiff
with a civil rights violation based on the original conduct
alleged in the first proceeding and added a new charge under
18 U.S.C. §8 242. Shortly thereafter, that grand jury returned
a two count indictnment against plaintiff.

The grand jury’'s indictrment of plaintiff resulted in



Crim nal Prosecution No. 98-025L in this Court and the case
was assigned to this witer. Wth the aid of private counsel,
plaintiff entered a plea of not guilty on both charges and
mounted a defense. As part of his defense, plaintiff filed a
nmotion under Fed. R of Crim P. 6(e) seeking disclosure of
the transcript of the 1997 and 1998 Grand Jury proceedi ngs,
which this Court granted. On Cctober 5, 1998, based on the
information secured, plaintiff filed a sealed notion to

di sm ss the indictnent against him alleging m sconduct on the
part of the governnent’'s attorney during the second grand jury
proceeding. This Court held a hearing on that notion and gave
the government time to reconsider its position. The
governnment did reconsider and filed a notion for |eave to
dism ss the indictnent without prejudice. Plaintiff responded
by requesting that the dism ssal be with prejudice.

Before a hearing was held, on January 27, 1999, the
parties agreed to a dism ssal with prejudice and the Court
entered an order to that effect. The order provided in
rel evant part that the “parties by agreenent, shall bear their

own costs.”1?

For adiscussion of the facts leading up to the dismissal, see John Gibeaut, Down for the
Count, 87 A.B.A. J., Jan. 2001, at 37; Jonathan D. Rockoff, Judge Dismisses Officer’s Indictment,
Providence J., Jan. 29, 1999, at C1, C3.



Plaintiff’s Lawsuit

Two years |later, on February 7, 2001, plaintiff initiated
this action against the governnent seeking attorneys’ fees.
Hi s Conpl ai nt,? brought pursuant to the Hyde Amendnent,
al l eges that the governnment is liable for $75,000 in
attorneys’ fees, which plaintiff incurred in defending the
crimnal case. Specifically, it is alleged that plaintiff was
the prevailing party in the crimnal case and the position of
t he governnment was vexatious, frivolous, or taken in bad
faith, and thus he is entitled to recover reasonable
attorneys’ fees in this nmatter.
Governnment’s Motion to Dismss

On April 10, 2001, in response to plaintiff’s Conplaint,
t he governnment filed a nmotion to dism ss. The governnent
contends that plaintiff’s claimfor attorneys’ fees, filed
nore than two years after this Court dism ssed the underlying
crimnal action against him is tinmed-barred under the Hyde
Amendment. In addition the government argues that plaintiff

agreed to waive attorneys’ fees when the case was di sm ssed,

2While neither party raised this issue, this Court notes that the proper procedure for filing a
clam for attorneys fees under the Hyde Amendment isto file amation in the crimina proceeding, upon
conclusion of the proceedings. The motion should contain, inter alia, an itemized statement from an
attorney stating the actua time spent representing the claimant and the rate at which fees are computed
and a gatement that the position of the government was not substantialy justified.
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and therefore, this Court |acks subject-matter jurisdiction
over this case. After hearing oral argunment on the notion, the
Court took the matter under advisenent. |In the interim the

First Circuit decided United States v. Knott, 256 F.3d 20

(1st. Cir. 2001), which effectively decides the main issue
presented in this case. Therefore, defendant’s notion to
dism ss is now in order for decision.
1. STANDARD

Moti ons brought under Federal Rules of Civil Procedure
12(b) (1) and 12(b)(6) are subject to the sanme standard of

revi ew. See Negron-Gaztanbi de v. Hernandez-Torres, 35 F.3d

25, 27 (1st Cir. 1994), cert. denied, 513 U S. 1149, (1995).
In ruling on a notion to dismss, the Court construes the
conplaint in the light nost favorable to the plaintiff, taking
all well-pleaded allegations as true and giving the plaintiff
t he benefit of all reasonable inferences. [d. Dism ssal under
Rule 12(b)(6) is appropriate only if *“it appears beyond doubt
that the plaintiff can prove no set of facts in support of his

claimwhich would entitle himto relief.” Conley v. G bson

355 U. S. 41, 45-46 (1957). The question before the Court,
therefore, is whether the conplaint, viewed in the |Iight nost
favorable to Masterson and with all doubts resolved in his

favor, states any valid claimfor relief. See id.



LT DI SCUSSI ON
A. The Hyde Amendnent
1. The Substantive Rule of the Hyde Amendment

Enacted in 1997, the Hyde Amendnent permts recovery of
attorneys’ fees by crimnal defendants in cases where “[U ncle
Sam sues you, charges you with a crimnal violation, even gets
an indictment and proceeds, but they are wong. They are not
just wong, they are willfully wong, they are frivolously

wong.” United States v. Wade, 93 F. Supp. 2d 19, 22 (D.D.C.

2000) (citing 143 Cong. Rec. H7786-04, H7791 (Sept.24, 1997)).
The Hyde Anmendnent provides in relevant part:
During fiscal year 1998, and in any fiscal year
thereafter, the court, in any crimnal case . . . my
award to a prevailing party, other than the United
States, a reasonable attorney’'s fee and other litigation
expenses, where the court finds that the position of the
United States was vexatious, frivolous, or in bad faith,
unl ess the court finds that special circumstances nake
such an award unj ust.
Pub. L. 105-199, 111 Stat. 2440, 2519 (1997) (reprinted in 18
U.S.C. §8 3006A, historical and statutory notes).
2. Procedures and Limtations Applicable to Hyde Amendnent
Cl ai ns
Congress has mandated that an award of attorneys’ fees
under the Hyde Amendnent “be granted pursuant to the
procedures and limtations (but not the burden of proof)

provi ded for an award under section 2412 of title 28, United
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States Code,” the Equal Access to Justice Act (“EAJA’). I|d.
The EAJA, which applies to civil actions, provides for the
award of attorneys’ fees in two separate subsections -- §
2412(b) and 8§ 2412(d) -- but each contains differing
procedures and linmtations. The question this Court nust

resol ve, therefore, is which subsection of the EAJA applies in
t his case.

Section 2412(b) of the EAJA permits a prevailing party in
any civil action brought by or against the United States to
recover attorneys’ fees and costs “to the sanme extent that any
ot her party would be |iable under the conmmon | aw or under the
terms of any statute which specifically provides for such an
award.” 28 U.S.C. 8§ 2412(b). The First Circuit has
interpreted this provision of the EAJA to require the
applicant to base his or her claimfor attorneys’ fees and
expenses on a statute, independent of the ternms of the EAJA,
that contains provisions permtting the award of attorneys’

fees. See United States v. Knott, 256 F.3d 20, 26 (1st Cir.

2001) (noting that 8 2412(b) “does not provide a conplete and
i ndependent ground for a fee award but instead affords relief
by reference to otherw se existing avenues to recover fees.

."); see also United States v. Ranger Elec. Comrunications,

210 F. 3d 627, 633 (6th Cir. 2000) (sanme). Thus, under 8§



2412(b), the governnent’s liability for attorneys’ fees is
l[imted by the express ternms of the incorporated statute upon
which reliance is placed.

Section 2412(d) of the EAJA, on the other hand, does not
require an applicant to look to an i ndependent statute to
provide a basis for the recovery of attorneys’ fees. Section
2412(d) (1) (A) provides in pertinent part:

[A] court shall award to a prevailing party other than

the United States fees and other expenses . . . incurred
by that party in any civil action . . . brought by or
against the United States . . . unless the court finds

that the position of the United States was substantially

ju;tified or that special circunstances make an award

unj ust .

28 U.S.C. 8§ 2412(d)(1)(A). Thus, unlike § 2412(b), § 2412(d)
provides its own substantive basis for the award of attorneys’
f ees.

To be eligible for attorneys’ fees under § 2412(d),
however, a prevailing party nust conply with certain
procedures set forth in 8 2412(d)(1)(B). These procedures
include the filing of an application for fees within thirty
days of final judgnent; providing the court with an item zed
statenent fromthe attorney detailing both the tinme spent on
representation and the rate at which the attorney conputed his

or her fees and expenses; satisfying a net worth requirenent;

and providing a statenment alleging that the position of the



governnment was not substantially justified. See 28 U S.C. 8§
2412(d) (1) (B).

The contrast, therefore, between the procedures and
limtations fee applicants nmust satisfy under 8 2412(d) and 8§
2412(b) is stark: 8§ 2412(d), itself, requires certain
procedures and limtations, whereas § 2412(b) relies on
statutes that are independent of the EAJA to delineate the
extent to which the government will be held |iable for such
awar ds.

In its notion to dism ss, the governnment contends that
the procedures and linmtations contained in § 2412(d), not
those in 8 2412(b), apply to clains for attorneys’ fees under
t he Hyde Amendnent. The governnent argues that because
plaintiff did not file his application for attorneys’ fees
within the thirty-day statutory tinme limt provided for in §
2412(d), he is precluded, as a matter of |aw, from seeking
attorneys’ fees fromthe governnent in this case. Plaintiff,
on the other hand, argues that he should be able to pursue his
claimfor attorneys’ fees under either subsection and has
chosen to pursue his Hyde Amendnment clai munder 8§ 2412(Db),
whi ch does not contain any specific time limtation within
whi ch a request for attorneys’ fees nust be nmade. The issue

this Court mnust decide, therefore, is which subsection applies



to plaintiff’s claimfor attorneys’ fees under the Hyde
Amendnment in this case.

The | egal | andscape in this area is sparse. Only a few
federal courts have addressed the applicability of the EAJA
procedures and linmtations to clains for fees made pursuant to
the Hyde Amendnent. The majority of courts that have
addressed the issue, however, have concluded that the
procedures and limtations contained in 8 2412(d) -- not 8

2412(b) -- apply to Hyde Amendnent clains for attorneys’ fees.

See, e.qg., United States v. Knott, 256 F.3d 20 (1st Cir.

2001); United States v. Ranger Elec. Communications, 210 F.3d

627 (6th Cir. 2000); United States v. d adstone, 141 F. Supp

2d 438 (S.D.N. Y. 2001); United States v. Peterson, 71 F. Supp.

2d 695 (S.D. Tex. 1999); but cf. United States v. Holland, 34

F. Supp. 2d 346 (E.D. Va. 1999). Like the mpjority of courts,
the First Circuit in Knott concluded that 8§ 2412(d)’s
procedures and linmtations apply to Hyde Amendnent cl ai ns.
Knott, 256 F.3d at 27. Therefore, the Knott decision is
controlling in this case.

In Knott, the governnment prosecuted Riverdale MIIs
Corporation (“Riverdale”) and its principal owner, Janmes Knott
(“Knott”)(collectively, “defendants”), for alleged violations

of the Clean Water Act. |In mounting their defense, defendants
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successfully noved to suppress certain evidence the governnent
sought to introduce at trial. Based on this ruling, which
substantially weakened the governnment’s case, the governnent
noved to dism ss the indictment w thout prejudice, which was
granted. Shortly thereafter, defendants filed a notion to
recover attorneys’ fees under the Hyde Amendnent.

The district court awarded attorneys’ fees to Riverdale
but denied fees to Knott because his net worth exceeded the $2
mllion cap applicable to Hyde Anmendnent applicants under §
2412(d). Knott appealed the district court’s ruling, arguing
t hat under the Hyde Anmendnent, he could pursue his claimfor
attorneys’ fees under 8§ 2412(b), which would elimnate the 8§
2412(d) net worth limtation.

The First Circuit, however, rejected Knott’s argunent,
holding that in order to be eligible for attorneys’ fees under
t he Hyde Amendnent, fee applicants nust satisfy the
requi renments of 8§ 2412(d). The panel grounded its decision on
two key points. First, the Court stated that the plain
| anguage of the EAJA mandated this conclusion. Section
2412(b) provides for the recovery of attorneys’ fees “under
the ternms of any statute which specifically provides for such
an award.” 28 U S.C. 8§ 2412(b). The express | anguage of 8§

2412(b) does not create an “independent, substantive ground

11



upon which to recover fees. . . .” Knott, 256 F.3d at 27.

Rat her, 8 2412(b) directs applicants to other existing
statutes to formthe basis for recovery. The First Circuit
expl ai ned that the Hyde Amendnent could not be read to

i ncorporate the procedures and lintations contained in §
2412(b): “[I]t would create a peculiar circularity to allow a
def endant relying on the Hyde Anmendnent as the substantive
basis of a request for attorneys’ fees to elect to proceed
under EAJA 8 2412(b) in order to avoid the l[imtations inposed
in EAJA 8§ 2412(d), given that the Hyde Amendnent itself

i ncorporates the procedures and linmtations of the EAJA.” 1d.
Thus, the Knott Court reasoned that in order to give
practical effect to the explicit |anguage of the Hyde
Amendnent, the incorporation of the procedures and limtations
contained in the EAJA nust be read to refer to those contained
in 8 2412(d).

Second, the First Circuit based its decision to require

Hyde Anmendnent fee applicants to conply with the procedures
and limtations of 8 2412(d) on policy grounds. The Court
expl ai ned that by enacting the Hyde Amendnent, the governnent
wai ved its sovereign immunity against suits for attorneys’
fees. Knott 256 F.3d at 27. The Suprene Court, however, has

instructed courts to construe waivers of sovereign inmmunity

12



narrowy. See Rucklehaus v. Sierra Club, 463 U S. 680, 685
(1983). Thus, the Hyde Amendnent, the Knott Court reasoned,
must be read to incorporate the procedures and limtations
contained in § 2412(d) in order to inpose sone |limtation on
the filing of Hyde Anmendnent clainms. Knott, 256 F.3d at 27.

The First Circuit’s decision regarding the applicability
of 8§ 2412(d)’s procedures and limtations to Hyde Amendnment
claims is inline with the majority of federal courts

considering this issue. Accord Ranger, 210 F.3d at 633 ("W

believe the correct interpretation of the procedures and
limtations of the EAJA as incorporated in the Hyde Amendnent
includes the limtations of section 2412(d).”); Peterson, 71
F. Supp. 2d at 699-700 (holding that successful defendants
seeking attorneys’ fees under the Hyde Amendnent nust conply

with the requirenents contained in 8 2412(d)); United States

V. Heavrin, No. CrimA. 3:99CR-113-H, 2001 WL 1772012 at *1

(WD. Ky July 31, 2001) (stating that the Hyde Amendnment
conditions the award of attorneys’ fees on a defendant’s
conpliance with the procedures and linmtations contained in §

2412(d)); United States v. G adstone, 141 F. Supp. 2d 438, 445

n.9 (S.D.N. Y. 2001) (noting that nunmerous courts have hel d
that 8 2412(d) applies to clainms for attorneys’ fees nmade

pursuant to the Hyde Anendnent).
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Only one court -- the District Court for the Eastern

District of Virginia -- has held otherwise. 1In United States

v. Holland, 34 F. Supp. 2d 346 (E.D. Va. 1999), the Court held

that “Hyde Amendment applicants in crimnal cases may make the
sane election as civil litigants may make in clainms under the

EAJA and, accordingly, [defendants] may proceed under section

2412(b), free of section 2412(d) limtations.” |d. at 358.

In his opposition brief, plaintiff urges this Court to follow
the holding set forth in Holl and.

In its decision, the Holland Court reasoned that because
the EAJA permits civil litigants to pursue their clains for
attorneys’ fees under either § 2412(b) or 8 2412(d), there was
“no reason to believe the Hyde Amendnent intended to confer
| esser rights upon crimnal defendants than the EAJA conferred
upon civil litigants.” |d. at 357. Therefore, that District
Court held that crim nal defendants may el ect to pursue their
Hyde Anendnent cl ai ns under 8§ 2412(b), thereby avoiding the
thirty-day filing requirenent in 8 2412(d). See id. at 358.
| mportantly, the Court did not expressly reject the
applicability of 8 2412(d)’s procedures and limtations to
claims for attorneys’ fees made pursuant to the Hyde
Amendnent. Instead, the Holland Court held that those

i ndi vi dual s seeking attorneys’ fees under the Hyde Anmendnent

14



may el ect to proceed under either subsection of the EAJA. 3
Id. at 358.

As aforementioned, the First Circuit has expressly
rejected the reasoning set forth in Holland and in any event,
t hat decision is not persuasive and will not be foll owed by
this Court.

3. Oher Limtations on Hyde Anendnent Cl ainms

Even assum ng, arguendo, that the reasoning set forth in
Hol | and shoul d be foll owed and plaintiff permtted to pursue
his claimfor attorneys’ fees under 8 2412(b), this Court
woul d still conclude that his claimis untinmely. *“‘Courts
have consistently held that a statutory tinme limt is an
integral condition of the sovereign's consent [to waive

immunity].’” Ranger, 210 F.3d at 631 (citation omtted).
Consequently, if the statute does not provide a tine period in
which clains for attorneys’ fees nust be made, the Federal

Rul es of Civil Procedure govern the tineliness of the filing.

Federal Rule of Civil Procedure 54(d)(2)(B), which governs

costs and judgnents, states in pertinent part:

3 Ygnificantly, the Holland decision was appeded, but the Fourth Circuit never reached the
merits of the district court’s decision to award Holland attorneys feesunder § 2412(b) of the EAJA.
United Statesv. Holland, 214 F.3d 523, 527 (4th Cir. 2000) (“[W]e cannot consider the merits of
whether the digtrict court awarded attorneys fees pursuant to the incorrect section of 28 U.S.C. §
2412....").
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Unl ess otherwi se provided by statute or order of the
court, the notion [for attorneys’ fees] nust be filed and
served no |l ater than 14 days after entry of judgnment.
Fed. R Civ. P. 54(d)(2)(B). Hyde Anendnent claimants seeking
attorneys’ fees under the procedures of § 2412(b), therefore,

must file their clainms within fourteen days of final judgnent

in the underlying case. See, e.g., Sloan v. U.S. Dept. of

Hous. & Urban Dev., No. Civ.A 97-0764(RMJ), 2002 W 449711 at

* 3 (D.D.C. March 21, 2002) (stating that “under section
2412(b), the residual tinme limt for filing such a petition
[for attorneys’ fees] is the shorter [imt set forth in
Federal Rule of Civil Procedure 54(d)(2)(B). . . .”7).
lronically, plaintiff attenpts to persuade this Court to apply
the Holland rule, but by doing so and applying the Federal

Rul es of Civil Procedure, he would be given less tinme to
pursue his claimfor attorneys’ fees than the tinme limtation
provided in 8 2412(d).#4 This Court concludes that the better
rule, and the rule this Court nust follow, is the rule

enunci ated by the First Circuit in Knott which requires Hyde

Amendnment applicants to conply with the procedures and

“Depending on the circumstances, this writer usudly alows a prevailing party twenty or thirty
daysto fileamotion for attorneys fees. See, e.q., Rhode Idand Med. Soc'y v. Whitehouse, 66 F.
Supp. 2d 288, 317 (D.R.l. 1999); Q.C. Congir. Co., Inc. v. Gallo, 649 F. Supp. 1331, 1339 (D.R.I.
1986).
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limtations contained in § 2412(d).
4. Plaintiff’s Conplaint is Tinme-Barred

In this case, plaintiff filed his conplaint for
attorneys’ fees in 2001, nore than two years after this Court
entered the 1999 order dism ssing the crimnal case agai nst
him As noted previously, 8 2412(d)’s thirty-day filing
requirenment is a mandatory jurisdictional condition, and
“[flailure to submt the application within thirty days of the

final judgnment bars an award under 8§ 2412(d).” E.E.O C. v.

M d- M nnesota Fed. Credit Union, 820 F. Supp. 432, 434 (D.
M nn. 1993). Accordingly, plaintiff’s conpl aint seeking
attorneys’ fees is, as a matter of |law, tinme-barred and nust
be di sm ssed because this Court |acks subject- matter

jurisdiction to award fees. See Action on Snoking & Health v.

Civil Aeronautics Bd., 724 F.2d 211, 225 (D.C. Cir. 1984)

(“The thirty day time limtation contained in EAJA is not
sinply a statute of limtations. It is a jurisdictional
prerequisite to governnental liability.”).
B. Plaintiff Waived His Right to Attorneys’ Fees

This Court has an additional reason to grant the
governnment’s notion to dism ss: plaintiff has waived his right
to seek attorneys’ fees. On January 27, 1999, this Court

entered an order dism ssing the crimnal indictnment against
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plaintiff, with prejudice. The January 27, 1999 Order, which
both the governnment and plaintiff agreed upon, stipulated that
both parties would pay their own costs. Specifically, the
order provides in relevant part:

That the indictnment in this case is, with the consent of

the parties, dism ssed with prejudice. The parties, by

agreenent, shall bear their own costs. (enphasis added).
Attorneys’ fees are clearly a cost of litigation, therefore,
plaintiff voluntarily agreed to bear the expense of his

defense. Accordingly, plaintiff has waived any right to seek

attorneys’ fees now. See Deleo v. General Accident Ins. Co.,

693 A.2d 1029, 1030 (1997) (noting in the context of
settlenment agreenents that settlenment agreenments that are in
writing and agreed upon by the parties are binding).
I'11. Concl usion

To be eligible for reasonable attorneys’ fees under the
Hyde Anmendnent in the First Circuit, claimnts nmust conply
with the procedural requirenents contained in 8 2412(d) of the
EAJA. Those requirenments include, inter alia, filing the fee
application within thirty days of final judgnment in the
underlying crimnal matter. The thirty-day filing requirenent
is not nerely a statute of |limtations; it is a predicate to
governnment liability. Thus, a claimant’s failure to file his

or her application for attorneys’ fees within the thirty-day
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time period strips the Court of subject-matter jurisdiction
over the Hyde Amendnent claim

In this case, plaintiff not only failed to file his claim
for attorneys’ fees within thirty days of this Court’s order
di sm ssing the underlying crimnal action against him but he
al so agreed to bear his own costs, thereby waiving his right
to fees under the Hyde Amendnment. Accordingly, for the
foregoi ng reasons, this Court grants the government’s notion
to dismss. The Clerk shall enter judgment for defendant,
forthw th.

It is so ordered.

Ronal d R Lagueux
Senior U. S. District Judge
April 23, 2002
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